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THE GUILFORD MILLER CASE AND THE 
RAILROAD INDEMNITY LANDS. 

IN many of the land grants made by Congress to railroads — 
the grand aggregate of which amounts to about 155,000,000 
acres — we find so-called "indemnity provisions." Some of the 
larger grants contain no such provisions, but the two largest of 
all and most of the minor grants contain them. These in- 
demnity provisions designate, in addition to the land grant, 
so-called "indemnity belts," and allow the companies, if any 
of the granted lands prove unavailable under the terms of the 
grant, to select from the indemnity belt enough land to make 
good the deficiency. In many of the grants the indemnity 
belt is fifty per cent wider than the granted belt ; in other 
words, for a thousand acres of grant there are fifteen hundred 
acres of indemnity lands. 

As regards the conditions under which indemnity may be 
claimed, the later granting acts are much more liberal than the 
earlier ones. In the grants in aid of railroad construction to 
the states of Arkansas and Missouri in 1853, to Michigan in 
1856, to Wisconsin in 1856, to Iowa in 1856 and to Minnesota 
in 1857, the only deficiencies for which indemnity was promised 
were those resulting from sales or the attachment of pre- 
emption rights to the granted lands. But the grant to Wiscon- 
sin in 1864 promised to make good losses of lands sold, reserved 
or otherwise disposed of ; the grant to Iowa in 1864 promised 
indemnity for any granted lands sold, pre-empted and reserved 
for any purpose whatsoever; the grant to Minnesota in 1864 
promised indemnity for granted lands sold, appropriated, re- 
served or otherwise disposed of, or to which pre-emption rights 
had attached. 

The railroad companies were expected to build their roads 
with all possible expedition, to ascertain whether any of the 
granted lands were unavailable under the terms of the grant 
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and then to make their selection from the indemnity belt ; 
but, by the practice of the Land office, both classes of lands 
have been withdrawn from settlement and kept out of the 
reach of settlers ten, fifteen, thirty years, at the convenience of 
the railroad companies. The railroads were in no haste : the 
longer they could keep the indemnity lands closed to settlers, 
the more valuable they were when finally opened ; the fee of the 
granted lands being in the United States, they were not subject 
to taxation until patented to the railroad companies, — who cared 
nothing about the patents so long as they had the grants, — and 
by reason of this exemption from taxation they were particu- 
larly desirable lands for settlers to purchase. Besides this, the 
railroads soon fell into the remunerative habit of selling the in- 
demnity lands as though they were their own ; and since, in 
1874, the Supreme Court decided that a land grant could not 
expire of itself, 1 the railroad companies have felt perfectly secure 

1 Schulenburg vs. Harriman, 21 Wallace, 44. In this case the court circum- 
scribed the obvious intent of Congress by the letter of the act. In the grant to the state 
of Wisconsin in aid of railroad construction, this language occurs : " If said roads are 
not completed within ten years no further sales shall be made and the land unsold 
shall revert to the United States." But the Supreme Court held, in this case of Schu- 
lenburg vs. Harriman, that this was empty and meaningless phraseology, because 
the act began with the words : " That there be and is hereby granted," etc., by which 
words Congress divested the United States of title and the grant could not be made to 
revert of itself, no matter what Congress intended. I speak with some confidence of 
what Congress intended, because Congress has acted on the assumption that a grant 
can revert of itself. The act of Feb. 9, 1853, granted certain lands to the states 
of Missouri and Arkansas in aid of the construction of railroads; and in the act these 
words occur : " And if said road is not completed within ten years, no further sales 
shall be made, and the land unsold shall revert to the United States." In 1866 the 
ten years had more than elapsed without the construction of the railroad, and Con- 
gress had not the least idea in the world that the provision for a reversion was beyond 
its power and therefore null and void, for the act of July 28, 1866, begins thus : " That 
the act . . . approved Feb. 9, 1853, with all the provisions therein made, be and the 
same is hereby revived and extended for the term of ten years from the passage of 
this act; and all the lands therein granted, which reverted to the United States under 
the provisions of said act be and the same are hereby restored to the same custody, 
control and condition and made subject to the uses and trusts in all respects as they 
were before and at the time such reversion took effect." But eight years later, in the 
Schulenburg case, the Supreme Court decided that under these conditions no rever- 
sion took effect; the land could be reclaimed only by farther judicial or legislative 
proceedings; and, as it is infinitely easier for a delinquent land-grant railway company 
to prevent the passage of a forfeiture bill than it is for any voluntary champions of 
the public interest to get a forfeiture bill through both branches of one Congress, the 
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in possession of their lands, because they had only to prevent 
the passage of a forfeiture act by Congress. It was the facility 
with which the corporate beneficiaries of the government ob- 
tained everything they wanted through the Land office, and the 
uniformity with which all doubts were resolved against the public 
interest, that inspired the late Hon. E. B. Washburne, for 
eighteen years a member of the House of Representatives, to 
say in a letter to The Chicago Tribune in 1 886 : 

The General Land office for the past fifteen or twenty years has, 
according to my judgment, been the most corrupt department that ever 
existed in any government on the face of the earth. 

Commissioner Sparks, whose efforts Mr. Washburne com- 
mended in this letter, might have accomplished a very great 
reform had he proceeded as suaviter in modo as fortiter in re. 
Unfortunately for the public good, he was needlessly pugna- 
cious ; aroused hostility to himself personally as well as to his 
policy ; undertook too much in the way of unsettling settled 
questions, and finally went out of office in consequence of a 
quarrel with Secretary Lamar. The testimony that public 
lands were being taken up in violation of and by evasions of 
the law all through the public-land territories had been collected 
by the Republican special agents of Mr. Sparks' Republican 
predecessor. Mr. Sparks found this evidence lying on his desk 
side by side with the patents that were brought to him for sig- 
nature. On the 3d of April, 1885, he issued an order that no 
more cases were to be passed to patent until he had, through a 
board, given the papers some examination. Now who was 
injured by that order ? The settler under the homestead and 
pre-emption laws was just as secure for another five years as he 
had been during the past five years ; in many cases he had left 
his patent uncalled for ten or fifteen years ; along all the land- 
grant roads were thousands of settlers on railroad lands who 
had no patents and who wanted none, because they were per- 

decision in Schulenburg vs. Harriman has been of incalculable value to the rail- 
road companies. With scarcely an exception all the land grants would have lapsed 
by their own provisions but for this decision. 
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fectly secure under their contracts with the railroad companies 
and because, when the lands were patented, they would be 
taxable. The bona-fide settler needed no patent until he had 
occasion to sell. The settlers who wanted to sell immediately 
after perfecting their titles did undoubtedly suffer some incon- 
venience ; but these were a very small class, and the inconven- 
ience was much smaller than has been represented, because, if 
the settler could show by the records of the local land office that 
he had in good faith complied with the land laws, every pur- 
chaser or money-lender knew that his title was perfect even if 
it was not written out in the form of a patent, and there was 
little trouble about making a loan or a sale. But there were 
persons who were greatly injured by this order. They were 
speculators who were taking up public lands under a form of 
law, but under so thin a form that they knew the transaction 
would not bear investigation ; they knew they would get no 
patents if their cases were examined. The local bankers who 
had lent these pretended settlers money knew that they would 
lose all the security for their advances if the entries of their 
debtors were to be investigated. These local bankers and 
speculators had influence with the politicians. They worked 
up a tremendous opposition to the order of April 3. They 
made it appear that Mr. Sparks was unsettling all real-estate 
titles in the territories. They asserted that he was ruining the 
chief industry of the territories ; which was measurably true if 
the business of entering land for the sole purpose of selling 
relinquishments and the appropriation of land through evasions 
of the pre-emption and homestead and timber-culture laws, for 
purposes of sale instead of residence, were the chief industries 
of the territories. Members of Congress who were interested 
in banks that lent money to violators of the land laws denounced 
Mr. Sparks in the House of Representatives as the enemy of 
the honest settler, the relentless foe of the pioneer. Territorial 
newspapers howled with rage at the check Mr. Sparks had ad- 
ministered to the real-estate and banking booms of the prospec- 
tive states. Secretary Lamar yielded to the pressure, and, in 
the fall of 1885, rescinded the order of April 3. 
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It was just prior to this conflict, viz. in November, 1884, that 
a most important case touching the indemnity lands came before 
the Land office. This was the case of Guilford Miller. When 
this case came up, 2,000 cases of a similar character awaited de- 
cision ; and when the final decision was rendered, it affected 
17.836,000 acres of indemnity lands. 1 



The national career of Guilford Miller was very nearly coinci- 
dent with that of President Cleveland. It was three months 
after Mr. Cleveland's inauguration that Commissioner Sparks 
decided that Miller was entitled to his land, and it was during 
the campaign for Mr. Cleveland's re-election that Secretary 
Vilas affirmed this decision on the appeal of the railroad 
company. 

There were certain features of the Guilford Miller case that 
were peculiar to it, and certain other features which it had in 
common with a small number of other cases. We need not 
spend any time in the consideration of these points, nor need 
we take into account (what appears to be a fact) that Miller was 
at the same time trying to get one quarter-section of land under 
the homestead law and another under the pre-emption law ; 
that, in other words, he was swearing to two separate and 
simultaneous places of residence and, unless he was a very 
remarkable person, was not entitled to either quarter-section. 
The term perjurer is perhaps too severe to apply to a man who 
is merely acting under the influence of that public sentiment, 
dominant in the territories, that recognizes the right of every 
person to get 480 acres of public land by compliance with 
simply the external forms of the homestead, the pre-emption 
and the timber-culture laws. 

Guilford Miller's farm was within the indemnity limits of the 
Northern Pacific railroad. He made his location after the Inte- 
rior department had withdrawn the indemnity lands from settle- 
ment, but before the railroad company had selected the tract he 

1 Report of the Commissioner of the General Land office, 1888, p. 40. 
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was on. If the withdrawal were legal, Miller had no right to 
go on the land ; but if it were illegal, he had as much right 
there as he had on any part of the public domain. Miller's case 
reached the General Land office in November, 1884; and in 
June, 1885, the commissioner decided that there was no author- 
ity for the withdrawal of the indemnity lands from settlement, 
and that, as Miller had taken up his quarter-section before the 
railroad claimed it as indemnity, he had a right to retain it. 
From this decision, of course, appeal was taken to the secretary 
of the Interior, Mr. Lamar. The matter was referred to the 
assistant attorney-general for the department ; and while the 
opinion rendered by that official (Mr. Montgomery) has never 
been published, it is understood that he advised that the decis- 
ion of the commissioner be affirmed. This conclusion did not 
commend itself to Secretary Lamar, and he referred the ques- 
tion to the attorney-general. It was not until March, 1887, 
that the attorney-general responded. He affirmed the right of 
the railroad company to the land, on the ground that the with- 
drawal of the indemnity lands from settlement was within the 
discretion of the secretary of the Interior. Secretary Lamar 
took no action on the receipt of this opinion, but unofficially, 
and to representatives of the press, he expressed his concur- 
rence with the attorney-general and his intention of deciding 
the Miller case accordingly. 

In the latter part of April, the secretary went to Charleston 
to deliver an address at the unveiling of the monument to John 
C. Calhoun. While he was absent on this mission, the news- 
papers published a letter addressed by the President to the 
secretary of the Interior, dated after the secretary's departure, 
requesting, or commanding, the secretary so to decide the 
Miller case that indemnity lands should no longer be closed 
to settlers, and implying grave doubt of the legality of the origi- 
nal withdrawals. In this letter the President said : 

With this interpretation of the law [Attorney-General Garland's] and 
the former orders and action of the Interior department, it will be seen 
that their effect has been the withdrawal and reservation since 1872 of 
thousands if not millions of acres of these lands from the operation of 
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the land laws of the United States, thus placing them beyond the reach 
of our citizens desiring under such laws to settle and make homes upon 
the same, and that this has been done for the benefit of a railroad com- 
pany having no fixed, certain or definite interests in such lands. In this 
manner the beneficent policy and intention of the government in rela- 
tion to the public domain have for all these years to that extent been 
thwarted. There seems to be no evidence presented showing how 
much, if any, of this vast tract is necessary for the fulfilment of the 
grant to the railroad company, nor does there appear to be any limita- 
tion of the time within which this fact should be made known and the 
corporation obliged to make its selection. After a lapse of seventeen 
years this large body of the public domain is still held in reserve to the 
exclusion of settlers, for the convenience of a corporate beneficiary of 
the government and awaiting its selection, though it is entirely certain 
that much of this reserved land can never be honestly claimed by said 
corporation. Such a condition of the public lands should no longer 
continue. So far as it is the result of executive rules and methods these 
should be abandoned, and so far as it is a consequence of improvident 
laws these should be repealed or amended. ... I suggest that you 
exercise the power and authority you have in the premises upon equita- 
ble considerations, with every presumption and intendment in favor of 
the settler, and in case you find this corporation is entitled to select any 
more of these lands than it has already acquired, that you direct it to 
select in lieu of the land upon which Mr. Miller has settled other land 
within the limits of the indemnity reservation, upon which neither he 
nor any other citizen has in good faith settled or made improvements. 

So far as the face of the transaction went, the President had 
administered to his secretary of the Interior the most marked 
slight that a cabinet officer could have received. Why could 
not the President have given his opinions to Mr. Lamar in the 
privacy of the cabinet meeting ? Why should he rush into print 
with instructions to the secretary of the Interior for the decision 
of a case then pending before that officer, and on which he 
had already procured the advice of his colleague the attorney- 
general ? More than this ; it is customary when correspondence 
is made public to make sure that the letters reach the persons 
addressed before they reach the public, but this letter was dated 
on a day when the whole nation knew that the secretary was in 
Charleston. The letter was not made public at the Interior 
department, but at the White House. Absolutely no detail 
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was omitted that could make this action of the President the 
most studied insult to the secretary. The latter' s resignation 
was looked for. It was not offered ; an astonished country 
found out that the President and secretary were on the best of 
terms ; that the secretary did not mind a little thing like this in 
the least ; and, finally, that this was a piece of stage play ; that 
the President and secretary had arranged this letter, and the 
time and manner of its publication, before the secretary left the 
city. But it has never been explained why the secretary, now 
an associate justice of the Supreme Court, should consent to so 
marked an affront merely that the President should have, what 
justly belonged to him, the credit of intervening in behalf of 
the settlers on indemnity lands. 

Mr. Vilas became secretary of the Interior in January, 1888, 
and in August he decided the Guilford Miller case 1 on the ap- 
peal regarding which his predecessor had secured the advice 
of the attorney-general seventeen months before. Contrary to 
the advice of the attorney-general, Secretary Vilas decided that 
his predecessors had no authority to withdraw the indemnity 
lands from settlement, and that Miller was therefore entitled to 
his farm. 

As a net result of all this, Guilford Miller has his farm, and 
the doctrine that there is authority for the withdrawal of the 
indemnity lands from settlement has been denied by the secre- 
tary of the Interior. 

This decision of the secretary seems to be supported by cer- 
tain dicta of the Supreme Court. In 1883, in the case of Cedar 
Rapids etc. railroad against Herring, 2 the judges appeared to be 
all at sea as to the power of withdrawal. Justice Miller, who 
delivered the opinion of the court, said : 

What right the company acquired previous to selection as against the 
defendant, a homesteader, is a question which presents no little embar- 
rassment, and upon which there is not, perhaps, entire harmony in the 
adjudication. As to this we are not at present entirely agreed. 

Justice Miller, however, proceeds to draw a very sharp line of 

1 7 Land Decisions, 100. 2 no U. S. 27. 
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demarcation between the company's rights within the granted 
limits and its rights within the indemnity limits. He says : 

It is obvious, however, that the right to these odd sections and the 
right to others in lieu of such odd sections as have been previously dis- 
posed of, depend on very different circumstances. 

He quotes from the opinion in the case of the Oregon and 
California railroad : 

With respect to the "lieu lands," as they are called, the right was only 
a float, and attached to no specified tracts until the selection was actually 
made in the manner prescribed. ... It was within the secondary or in- 
demnity territory where that deficiency was to be supplied. The railroad 
company had not and could not have any claim to it until specially 
selected, as it was for that purpose. (Ryan vs. Railroad Company, 99 
U.S. 382.) 

He then resumes : 

We are of opinion that no right of selection in any of these lands 
accrues until the entire line of the road to be built has been established 
by the company and filed in the General Land office at Washington, 
and that until then no duty devolves upon the secretary to withdraw 
or withhold the land from sale or pre-emption. ... It was during 
this delay of three years and a half that the entries were made under 
which defendants hold the land and acquired the legal title, ex- 
cept in a single instance, made January 4, 1868, before any action of 
the secretary could be had to withdraw the lands, and it was not until 
March 16, 1876, that any of the lands in controversy were selected by 
the company ; an average of ten years after the rights of the defendants 
had vested. We are of the opinion that the defendants had a right to 
do this in regard to any but the odd sections within the six-mile limit ; 
that there was no contract between the United States and the plaintiff 
which forbade it. No right existed in plaintiff to all these lands, or to 
any specific sections of them during this period. No obligation of the 
government to withdraw them from sale arose until plaintiff filed a map 
definitely showing the entire line of its road, in the General Land office. 
... If the plaintiff has been injured it is by its own laches. If there 
is no land to satisfy its demands it is because it delayed over three years 
to file its map to establish the line of its road, and for years afterward 
to make selections. It is unreasonable to say that during all that time 
these valuable lands were to be kept out of the market when the country 
was rapidly filling up with an agricultural population, settling and mak- 
ing valuable farms on them. 
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There is in this opinion an explicit statement that until the 
map of definite location was filed the indemnity lands were 
open to settlers ; there is an implication that after the map of 
definite location was filed the indemnity lands were closed to 
settlement, or might legally be closed by the secretary; but 
there is an explicit statement that these defendants did what 
they had a right to do, and one of them made his entry five 
weeks after the map of definite location was filed, which, so far 
as it goes, is a denial of the right of the secretary to close the 
indemnity lands to settlement until they were actually selected 
by the railroad company. The next case, however, makes this 
matter a little more definite. In 1884 Justice Miller read the 
opinion of the court in the case of the St. Paul and Sioux City 
railroad company against the Winona and St. Peter railroad 
company. 1 He said : 

The plaintiff in error insists that the map of its line of road was filed 
in 1859. The court of original jurisdiction finds that up to the time 
of the trial, October, 1878, a period of nearly twenty years, no selection 
of these lands had ever been made by that company or any one for it. 
Was there a vested right in this company during all this time to have 
not only these lands [the granted sections] but all the other odd sections 
within the twenty mile limits on each side of the line of the road [the 
indemnity lands] await its pleasure ? Had the settlers in that populous 
region no right to buy of the government because the company might 
choose to take them, or might after all this delay find out that they were 
necessary to make up deficiencies in other quarters ? How long were 
such lands to be withheld from market, and withdrawn from taxation 
and forbidden to cultivation? 

There is an obvious implication here that even after the map 
of definite location was filed indemnity lands were open to entry 
until selected by the company. 

II. 

The amount of withdrawn lands that will be opened to set- 
tlers as a result of the Miller case is greatly reduced (1) by an 
opinion of the attorney-general (rendered January 17 and made 

1 112 u. s. 720. 
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public November 24, 1888, and accepted by Secretary Vilas), 
that the Northern Pacific railroad has two indemnity belts, and 
that it may take indemnity lands in Dakota to make good losses 
in Montana; (2) by the decision of Secretary Lamar in the 
Omaha case, that the railroads may take indemnity lands for 
any sort of losses; and (3) by the attorney-general's construc- 
tion of the readjustment law of March 3, 1887, concerning 
sales of indemnity lands by the railroads. 

(1) One of the results of the President's letter of April, 1887, 
to Secretary Lamar (cited above) was that, within a few weeks, 
the secretary issued a rule on the land-grant railroad companies 
to show cause why the indemnity lands which they had not yet 
taken up should not be thrown open to settlement. Arguments 
were heard, the decision was against the railroad companies, 
and in August the secretary issued his orders restoring to the 
public domain several million acres of land that had been closed 
to settlers for periods varying from ten to thirty years without 
having been acquired by the railroad companies. The secretary 
at once opened to settlement the indemnity lands that had not 
been selected by the railroad companies. Indemnity lands 
selected by the companies but not certified by the department 
were thrown open conditionally : settlers might make entry of 
these lands with due notice that the railroad claimed them and 
would get them if able to show that it needed them to make 
good losses within the granted limits. Two of these decisions 
were prepared by the secretary with great care ; one was in the 
case of the Atlantic and Pacific and the other in the case of 
the Northern Pacific railroad. Both were prepared for pro- 
mulgation August 15, but the Northern Pacific decision was 
withheld ; it was promulgated one month later, but at that time 
the secretary was out of town and the decision bears the signa- 
ture of Assistant Secretary Muldrow. Whether by accident or 
because this decision was not expected to stand I do not know 
— but the decision was suppressed so far as official publication 
goes. Volume VI of Land Decisions contains the Atlantic and 
Pacific, but not the Northern Pacific opinion. 
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There are several points of very decided interest in this opin- 
ion. In April the secretary was convinced of the validity of the 
withdrawals, and in a general way agreed with the contention 
of the railroad as against that of the settlers. But so convincing 
was the President's letter that, in August, in the decision on the 
Northern Pacific indemnity-land question, he held that the 
original withdrawal was without authority, unfair to the public 
interests, and probably a direct violation of the terms of the 
granting act. He did not stop here in circumscribing the claims 
of a great corporation. He would leave Shy lock nothing but 
his bare pound of flesh. The original indemnity belt was ten 
miles wide. The resolution of May 31, 1870, provided for an 
indemnity belt ten miles wide. From the passage of that reso- 
lution down to August, 1 887, no one had ever doubted that the 
Northern Pacific had two indemnity belts, each ten miles wide. 
This was the construction of the Land office and the Interior 
department for seventeen years ; it was the official decision of 
Mr. Lamar's immediate predecessor, Mr. Teller, who was asked 
by the company in 1883 to withdraw the second indemnity belt, 
and who, while recognizing the company's right to select lieu 
lands within twenty miles of its grant, refused to withdraw the 
second indemnity belt on the ground that it was not needed to 
make good the company's grant. Mr. Teller also intimated 
that the public interest would not permit the indefinite with- 
drawal of the original belt. But Secretary Lamar, with that 
disregard for precedents and res adjudicata for which he was in 
the habit of castigating Mr. Sparks, decided that the company 
had only one indemnity belt, ten miles wide, and that the reso- 
lution of 1870 only changed the conditions of the original pro- 
vision ; and this he supported with a detailed argument. He 
went one step beyond this ; he held that the company could not 
take indemnity lands in one state or territory to make good 
losses in the grant in another state or territory. The Northern 
Pacific road, for example, has selected four or five times as much 
indemnity land in Dakota as its losses in that territory amount 
to, because in Montana its line runs through Indian reserva- 
tions. The language of the granting acts implies clearly 
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enough that the lands to be taken as indemnity are to be those 
nearest to the sections lost within the primary limits of the 
grant, but this is not expressed so explicitly as to exclude doubt. 

The Northern Pacific decision having been signed by Mr. 
Muldrow, the company asked Mr. Lamar for a rehearing. This 
he did not directly grant ; but he gave it in substance the next 
time the railroad company sent in a list of selections of indem- 
nity lands for approval, by referring the points involved to the 
attorney-general. The decision of the secretary in regard to 
the second indemnity belt and the taking of indemnity land in 
one territory to make good losses in another, was overruled by 
the late Judge Sleeper of the Minnesota bench, Judge Brewer 
of the United States circuit court, and finally by the attor- 
ney-general in an opinion dated. January 17, 1888, and made 
public November 24, 1888, and accepted by Secretary Vilas, 
who thus reversed the ruling of his predecessor. 

It had always been the theory of the General Land office that, 
whether the indemnity lands are taken ten miles or five hun- 
dred miles from the lands lost in place, they must be, as the act 
requires, those nearest thereto. But the practice could not have 
been a very severe application of this theory ; for until the 
administration of Commissioner Sparks the railroad companies 
were not compelled to show what lands had been lost in place 
before getting the approval of their indemnity selections. In 
his decision of the Guilford Miller case, for example, Secretary 
Vilas recites the facts that the Northern Pacific railroad filed 
selections of 58,000 acres of indemnity lands in one list in 1883 ; 
that in 1885 Commissioner Sparks required the railroads to 
specify the deficiencies for which indemnity was to be taken ; 
that in 1887 the Northern Pacific road complied with this 
requirement, claiming indemnity for 55,000 acres of land in the 
Yakima Indian reservation ; that for four years the railroad 
selection was a cloud on the title of the 58,000 acres, which 
included Miller's farm ; that nevertheless, when required to 
specify the deficiencies for which it was trying to confiscate 
the farms of Miller and of other settlers, the railroad company 
could only specify an Indian reservation two hundred miles dis- 



No. 3.] RAILROAD INDEMNITY LANDS. 465 

tant, lying along a branch of the projected road upon which the 
company had never done one stroke of work, and therefore abso- 
lutely unearned ; and, finally, that the indemnity was claimed 
for this Indian reservation after the Supreme Court, in the case 
of Buttz against the Northern Pacific railroad, 1 had decided that 
the railroad company had acquired the Indian reservation under 
the grant, so that there was no loss to make good. 2 

Another reason for questioning the right of a railroad com- 
pany to take land in Washington territory to make good losses 
in Oregon is that, in all of the land grants, it is provided that 
the granted lands shall be certified to the railroad company in 
blocks as each section of the road is completed. Sometimes 
the sections are ten miles, sometimes twenty, twenty-five, and 
even forty miles long. But when each section is completed it 
is to be examined for the government and accepted by it, and 
then the lands along that section are to be certified to the com- 
pany ; and, as the indemnity belt runs along by the side of the 
grant, it would seem to have been intended by Congress that 
all the lands certified to the company for constructing one sec- 
tion of road were to be opposite to that section. This construc- 
tion, however, was repudiated by the Supreme Court in the 
Burlington and Missouri River railroad case. 3 

(2) The amount of indemnity land withdrawn from settle- 
ment is further increased by the decision of Secretary Lamar, in 
the Omaha case, that railroads may have indemnity lands for 
every sort of loss. In adjusting the land grant of the Chicago, 
St. Paul, Minneapolis and Omaha railway company, for brevity 
called the Omaha company, Commissioner Sparks refused to 

1 uaU. S. 71. 

2 And yet, under Attorney-General Garland's construction of the readjustment act 
of March 3, 1887 (see infra, p. 475), the railroad company might have sold the 
55,000 acres of indemnity land, including Miller's farm, and have obtained patents 
for the Indian reservation besides, and so have got 110,000 instead of 55,000 acres; 
and the only redress anybody could have got was the recovery from the railroad com- 
pany, by the purchasers of the indemnity lands, of the $1.25 an acre which they had 
to pay the government to get their patents; and if the Interior department had kept 
these indemnity lands out of the market, awaiting the convenience of the railroad 
company till the land was worth ten or fifteen dollars an acre, this transaction might 
have been remunerative to both the railroad company and the purchasers. 

8 8 Otto, 334. 
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allow the company to take indemnity lands in lieu of 44,782 
acres lost to the railroad because covered by a prior grant. 
Mr. Sparks' action was based upon the words of the granting 
act ; upon the decision of the Supreme Court in the Leaven- 
worth, Lawrence and Galveston case ; and upon the decision 
of Secretary Schurz, which was based upon an opinion rendered 
by Attorney-General Devens after listening to exhaustive argu- 
ments on both sides of the question. 

The act of June 3, 1856, making a grant of public lands to 
the state of Wisconsin in aid of railway construction, provided 
that 

in case it shall appear that the United States have, when the lines or 
routes of said road are definitely fixed, sold any sections or parts thereof 
granted as aforesaid, or that the right of pre-emption has attached to 
the same, then it shall be lawful 

to make the loss good from the indemnity lands. The lands in 
question had not been sold, and no pre-emption rights had at- 
tached to them ; so that apparently no indemnity was promised 
for them. This construction is corroborated by the concluding 
proviso of the same section, namely : 

And provided further, that any and all lands reserved to the United 
States by any act of Congress for the purpose of aiding in any object of 
internal improvement or in any manner for any purpose whatsoever, be 
and the same are hereby reserved to the United States from the opera- 
tions of this act, except so far as it may be found necessary to locate 
the route of said railroads through such reserved lands, in which case 
the right of way only shall be granted, subject to the approval of the 
President of the United States. 

If Congress meant to exempt previously granted lands only 
from the granting provisions of this act, the proviso I have 
quoted is a confusing piece of surplusage. " The operations of 
this act " cover the indemnity clauses just as much as the grant- 
ing clauses. What the letter of the act seems to mean is that 
Congress gave the state for railway construction all of the odd- 
numbered sections of land within a certain belt that it had not 
previously reserved or granted ; but that if, unknown to Con- 
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gress, the local land officers had permitted any cash or pre- 
emption entries on these odd-numbered sections, the entries 
were to be respected and the railroad was to take other lands 
from the indemnity belt ; and that all lands previously granted 
were exempted from the operations of all parts of this act with 
the single exception that the road could have a right of way 
across them. In the Leavenworth, Lawrence and Galveston 
case, 1 Justice Davis, who delivered the opinion of the court, 
quoted the proviso recited above and said : 

This proviso has in our opinion no doubtful meaning. Attached in 
substantially the same form to all railroad land-grant acts passed since 
1850, it was employed to make plainer the purpose of Congress to ex- 
clude from their operation lands which, by reason of prior appropriation, 
were not in a condition to be granted to a state to aid it in building 
railroads. 

The Leavenworth case did not involve just the same point 
that the Omaha case did, although one would imagine the con- 
trary from language used in a later opinion of the Supreme 
Court and in a decision of Secretary Lamar. The railroad line 
in this case ran through the Osage reservation. After the 
Indian title was extinguished, the railroad claimed the odd-num- 
bered sections along its line through the reservation, on the 
ground that the grant attached as soon as the reservation be- 
came a part of the public domain. The court held that no part 
of the Indian reservation was carried by the grant, because at 
the time the grant was made the Osage lands were reserved and 
by the terms of the granting act were exempted from its pro- 
visions, except that a right of way could be given through the 
tract. Justice Field, with whom Justices Swayne and Strong 
concurred, read a dissenting opinion setting forth that the fee 
of the Indian lands was in the United States ; that that grant 
transferred the fee to the railroad company subject to the In- 
dians' right of occupancy ; and that, when this was extinguished, 
the railroad company got the land. 

The question whether the railroad company was entitled to 
indemnity for the lands in place denied to it by this decision 

1 92 u. s. 733. 
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was not before the court. But in this and other cases it came 
before the secretary of the Interior, who referred the matter to 
the attorney-general for advice. General Devens recognized 
the enormous importance of a precedent in this matter, and 
resorted to the rather unusual course of having the matter 
argued before him. In the course of his opinion he said : 

The indemnity is not made in order that the road shall have neces- 
sarily a hundred sections of land for each ten miles in length of its road, 
but only so far as it is required to make its grant good. If there were, 
therefore, reservations within the granted limits to the United States, or 
if the road was not entitled to one hundred sections of land for any ten 
miles constructed by it in consequence of the curvature or sinuosities of 
the road in that division, there can be no indemnity for a deficiency thus 
arising. The indemnity is limited strictly by the sections lost in place, 
which were granted by the United States, but were previously or sub- 
sequently sold or pre-empted. 

The Supreme Court, in the Leavenworth case, limited indem- 
nity to losses by sale and pre-emption between the granting act 
and the definite location of the road; but the attorney-general 
construed this as obiter dictum, and, in view of other decisions, 
held that indemnity might be allowed for losses of these classes 
occurring before the grant. The language of Attorney-General 
Devens is as follows : 

It must be held, therefore, that all lands reserved to the United States 
by an act of Congress, or in any other manner by competent authority, 
for the purpose of aiding in any object of internal improvement, or for 
any other purpose whatever, under the last provision of the first section 
of the act of March 3, 1857, do not pass to the railroad companies, nor 
are said companies entitled to indemnity therefor. 

Following the opinion of the attorney-general, Secretary 
Schurz rendered a decision x in which he says : 

The opinion farther holds that these grants embraced all lands con- 
tained in such sections, not sold, pre-empted, nor reserved at the date 
when said grants attach, and indemnity for such sections or parts of sec- 
tions as may have been sold or pre-empted prior to such date, whether 
before or after the date of the granting acts. Such indemnity grant does 

1 Land Office Report, 1SS1, p. 158. 
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not, however, apply to lands lost by reservation made by competent 
authority prior to the date of the respective acts. Such lands are held 
to have been absolutely reserved, by express provision, from the opera- 
tion of the grants, and consequently can not be considered within them, 
nor affected by them for any purpose. 

Commissioner Sparks' decision, based upon the words of the 
granting act and the Devens-Schurz construction of the opinion 
in the Leavenworth case, was brushed aside by Secretary 
Lamar in the words : 

Whatever strength may have formerly been in this position was com- 
pletely destroyed by the decision of the Supreme Court in the case of 
Winona and St. Peter railroad company vs. Barney, 113 U. S. 618. 

There is no room for any difference of opinion as to the point 
that was decided in the Barney case. The Barney opinion was 
read by Justice Field, who read the dissenting opinion in the 
Leavenworth case ; he had brought the court around to his way 
of thinking and the Barney decision was designed to destroy the 
Leavenworth decision. But in neither case did the court have 
before it precisely the point over which Secretary Lamar and 
Commissioner Sparks disagreed in the Omaha case. Justice 
Field stated in the Barney case : 

Two questions are presented for our consideration by the appeal in 
this case. The first relates to the deficiencies in the sections designated 
as granted in the act of 1857 arising from sales and the attachment of 
pre-emption rights previous to the final determination of the route of the 
road of the railway company and the extent to which indemnity for 
those deficiencies may be supplied from other lands. The second re- 
lates to the reservation from the operations of the act of 1865 of lands 
previously granted to Minnesota to aid in the construction of any rail- 
road, which were located within the limits of the extension made by that 
act to the original grant, and its effect upon the amount of lands claimed 
by the plaintiff. 

Now the question in the Omaha case which we are consider- 
ing is neither of these : it is whether, the lands previously 
granted being confessedly lost to the later grantee, the latter 
can get indemnity lands in place of them. This question not 
having been involved in the case at bar, the position of the com- 



470 POLITICAL SCIENCE QUARTERLY. [Vol. IV. 

missioner can not have been "completely destroyed" by the 
opinion in the Barney case. 

But so far as the Barney case goes it sustains Commissioner 
Sparks and not Secretary Lamar. It not only decides that the 
later grantee can not have the land previously granted, but it 
affirms this even if its result is to reduce the amount of land the 
later grantee gets. It says that the later grantee is not enti- 
tled to a specific amount of land, and that, if it would require 
land previously granted to make good the later grant, the later 
grantee must go without. All this comes very close to saying 
that the later grantee can not have indemnity lands in place of 
lands within his limits covered by a previous grant, because, 
if he can have indemnity lands, then he is going to get the full 
amount apparently covered by the grant. Justice Field says : 

As to the effect of the reservation in the third section of the act of 
1865 of lands previously granted to Minnesota for the purpose of aiding 
in the construction of any railroad, there should be little doubt. The 
grant by the act of 1857 is one of description, that is, of land in place, 
and not of quantity. . . . Previous grants of the same property would 
necessarily be excluded from subsequent ones. ... It follows that where 
the grant previously made to Minnesota to aid in the construction of the 
Minnesota and Cedar Valley railroad interferes with the extension of the 
grant to the defendant by the act of 1865 the extension must be aban- 
doned. The earlier grant takes the land. 

This certainly does not " completely destroy " the commis- 
sioner's position. It does not affirm it, but so far as it goes it 
is in entire harmony with it. In what part of the Barney decis- 
ion is the complete destruction of the commissioner's position 
to be found ? It is to be found, if at all, in that portion of the 
opinion which relates to a totally different question. The first 
question before the court was whether indemnity could be taken 
for losses by sales and pre-emptions made before the date of the 
grant as well as for losses incurred afterwards. In discussing 
this question Justice Field expressed, in a very broad and gen- 
eral way, what the court assumed to be the intention of Con- 
gress in making the grant ; concluding thus : 

It follows that in our judgment the indemnity clause covers losses 
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from the grant by reason of sales and the attachment of pre-emption 
rights previous to the date of the act as well as by reason of sales and 
the attachment of pre-emption rights between that date and the final 
determination of the route of the road. 1 



1 The Barney case, like that of Schulenburg vs. Harriman (cited on page 453, 
note), is illustrative of the present tendency of the Supreme Court. In the Schulen- 
burg case the court circumscribed the obvious intent of Congress by the letter of the 
act; in the Barney case the letter of the act was disregarded in favor of the supposed 
intent of Congress; in both cases the decision was favorable to the land-grant roads. 

In earlier decisions of the Supreme Court other principles of construction pre- 
vailed. In 1859, in the case of Dubuque and Pacific railroad company vs. Litch- 
field (23 Howard, 66) the Supreme Court through Justice Catron said : " All grants 
of this description are strictly construed against the grantees; nothing passes but 
what is conveyed in clear and explicit language ; and as the rights here claimed are 
derived entirely from the act of Congress, the donation stands on the same footing 
of a grant by the public to a private company, the terms of which must be plainly 
expressed in the statute; and if not thus expressed they can not be implied. (Charles 
River Bridge vs. Warren Bridge, 11 Peters, 420.) We concur with the following 
citation and reasoning of the plaintiffs counsel, to wit : Lord Ellenborough in his 
judgment in Gildart vs. Gladstone, 11 East, 675 (an action for Liverpool dock dues), 
says : ' If the words would fairly admit of different meanings, it would be right to adopt 
that which would be most favorable to the interest of the public, and most against that 
of the company; because the company in bargaining with the public ought to take care 
to express distinctly what payments they were to receive; and because the public ought 
not to be charged unless it be clear that it was so intended.' ' The reason of the above 
rule is obvious — parties seeking grants for private purposes usually draw the bills 
making them. If they do not make the language sufficiently explicit and clear to 
pass everything that is intended to be passed, it is their own fault; while on the other 
hand, such a construction has a tendency to prevent parties from inserting ambiguous 
language for the purpose of taking, by ingenious interpretation and insinuation, that 
which can not be obtained by plain and express terms.' " Sixteen years later, in the 
case of Leavenworth, Lawrence and Galveston railway company vs. the United 
States (92 U. S. 733), the opinion was read by Justice David Davis, who quoted the 
preceding language from the opinion in the Litchfield case and then added : " It 
[this grant] should neither be enlarged by ingenious reasoning, nor diminished by 
strained construction. ... If these terms are plain and unambiguous there can be no 
difficulty in interpreting them; but if they admit of different meanings — one of 
extension and the other of limitation — they must be accepted in a sense favorable to 
the grantor. And if rights claimed under the government be set up against it, they 
must be so clearly defined that there can be no question of the purpose of Congress 
to confer them. In other words, what is not given expressly, or by necessary implica- 
tion, is withheld." 

The opposite theory of extreme liberality to the grantee in the construction of 
these acts crops out three years later, 1878, in Missouri, Kansas and Texas railway 
company vs. Kansas Pacific company (97 U. S. 491), in which the opinion was 
read by Justice Field, who, with Justices Swayne and Strong, dissented from the 
opinion just quoted from. Justice Field said : " It is always to be borne in mind in 
construing a congressional grant, that the act by which it is made is a law as well as 



472 POLITICAL SCIENCE QUARTERLY. [Vol. IV. 

It is in leading up to this conclusion of an entirely different 
question that the court said : 

Nor was it the purpose of Congress to lessen the extent of its aid 
because it might ultimately be found that at the time of its grant, or 
when the route was determined, portions of the land designated had 
already been disposed of, or pre-emption rights had attached to them. 

And this loose paraphrase of the language of Congress in 
regard to the dates of sales and pre-emptions for which indem- 
nity may be taken is held by Secretary Lamar to be conclusive 
as to the right of the grantee to indemnity for lands covered by 
an earlier grant. The secretary, in his decision of the Omaha 
case, said : 

This plain language of the Supreme Court in the Barney case seems 
to be conclusive of the questions presented, 

(which are wholly different), 

and to hold that lands so reserved for works of internal improvements 
when found within either granted or indemnity limits are not to be taken 
under the railroad grant ; but if such lands are of the designated sec- 
tions, within the primary or granted limits of the road, then the com- 
pany is entitled to indemnity for all such lands so lost to the grant. 

The court really said nothing about indemnity for reserved lands ; 
it only held that the later grantee could not have these lands 
and implied that this would reduce the amount of land he would 
get, which it would not do if he could get indemnity lands. 

But so far as the Interior department goes, it is now held 
that the reservation clause (about which Justices Davis and 
Field said there ought to be no misunderstanding) has been 
expunged from the granting acts and the railroads may have 
indemnity lands for every sort of loss of lands in place. 

(3) Finally, an opinion of Attorney-General Garland, constru- 
ing the readjustment act of 1887, has furnished a means of 
validating sales of indemnity lands made by the railroad com- 

a conveyance and that such effect must be given to it as will carry out the intent of 
Congress. That intent should not be defeated by applying to the grant the rules of 
the common law, which are properly applicable only to transfers between private 
parties." 
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panies prior to 1887, and has thus withdrawn extensive tracts of 
valuable land from settlement under the homestead and pre- 
emption laws. The act for the readjustment of railroad land 
grants, of March 3, 1887, was carried through Congress mainly 
by men like Congressmen Payson of Illinois and Anderson of 
Kansas, who have been branded with the name of demagogue 
by the employees of the land-grant railroads. It is hardly nec- 
essary to explain, after this, that it was not intended to benefit 
the railroad companies. It became a law on the last day of 
one session of Congress ; but before the promoters of the bill 
returned to Washington at the beginning of the next session, 
this law had been touched by the Ithuriel's spear of the attorney- 
general and transformed into one of the most magnificent 
schemes for enriching the land-grant railroads that ever entered 
into the mind of a corporation lobbyist. 

At various points in the West men had bought what pur- 
ported to be railroad lands — lands within the granted limits ; 
on the final adjustment of the grant, however, it was found that 
the land lay outside the limits of the grant. The railroad com- 
pany then could give no title. The buyer was perhaps a non- 
resident, or he held more than 160 acres of land, and under 
these circumstances he could not get patent from the govern- 
ment under the homestead or pre-emption laws. His farm was, 
then, a part of the public domain, and the first tramp who came 
along might enter it. To remedy this injustice the readjust- 
ment law provided that the purchaser might pay the govern- 
ment $1.25 an acre for the land and get title. The protection 
was ample ; the tax was not heavy. 

But the railroad companies had made a practice of selling in- 
demnity as well as granted lands. The secretary of the Interior 
had withdrawn the indemnity lands from settlement ; the com- 
panies would sooner or later get patents for their lands, 
unearned as well as earned ; and when they got patents they 
could give deeds. In Wisconsin and Michigan it did not matter 
much whether the purchasers ever got deeds. They purchased 
tens of thousands of acres of land within indemnity limits for 
the sake of the timber; and if the Interior department would 
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keep these lands out of the market until all the timber was cut 
off, it mattered very little who ultimately got the patents. But 
when, in the summer of 1887, the secretary of the Interior 
ordered that all indemnity lands the selection of which had not 
been approved be thrown open to settlement, the lumber com- 
panies were alarmed ; if the secretary was not going to keep 
the indemnity lands withdrawn any longer, they must get title 
to the land from somebody. They knew they could not get 
title from the railroad companies, for these lands, they knew 
when they bought them, did not belong to the railroad compa- 
nies ; they had only bought of the railroad company the privi- 
lege of trespassing on the public domain. Could these lumber 
companies avail themselves of the privileges of the act of March 
3, 1 887 ? To accomplish that end it must be held that purchas- 
ers of indemnity lands as well as purchasers of granted lands 
might take advantage of the act ; in other words, that the men 
who bought of the railroad companies what they and the rail- 
road companies knew belonged to the United States, must be 
put on an equality with the men who bought of the railroad 
companies what they and the companies and the local land 
officers erroneously supposed belonged to the companies. 

In an interview published in The Chicago Times in October, 
1887, and in a letter to a resident of St. Paul, published in 
a paper in that city October 29, Commissioner Sparks stated 
that purchasers of indemnity lands purchased what they 
knew the sellers did not own and might never acquire title to, 
and were not equitably entitled to the protection of the act 
of March 3, 1887; and, furthermore, that they were not the 
purchasers within the limits of a railroad grant to whom the law 
expressly applied ; that, consequently, he would not allow the 
lumber companies that had bought indemnity lands of the rail- 
road companies to pay $1.25 an acre to the government and get 
title. October 14, 1887, according to a despatch to The Chicago 
Tribune, Frederick Weyerhauser (described as the " Pine-Land 
Czar of Wisconsin " and reputed to have made thirty million 
dollars out of lumber operations) and Edward Rutledge went 
to the land office in Eau Claire and offered $1.25 an acre 
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for a tract containing some four thousand acres of pine land 
within the indemnity belt of a railroad. The local land 
officers refused to receive the money on the ground that they 
had no instructions to admit cash entries on this land. About 
the same time, on October 18, 1887, Secretary Lamar asked 
Attorney-General Garland to explain to him what the readjust- 
ment law meant ; and on November 17 — ten days after Com- 
missioner Sparks had resigned because Secretary Lamar, in- 
censed at his pressing his opinion in the Omaha case, had told 
the President that he (Lamar) would resign if Sparks didn't — 
the attorney-general sent the secretary his construction of the 
law in question. 1 

This opinion is worth careful examination, for not many of its 
kind have emanated from the department of Justice. The attor- 
ney-general breaks down the distinction between the granted 
lands and the indemnity lands, between the lands that belonged 
to the railroad company and those that did not belong to it, in 
this style : 

The first section of the act, in the use of the word " grant," must 
have necessarily included both the primary and indemnity limits in the 
adjustment, as it was doubtless intended that the adjustment should be a 
full and final one. . . . The protection the settler by each of the sec- 
tions is afforded and the redress granted is fully as important in the in- 
demnity as in the primary limits. . . . The wrong done the settler who 
in good faith shall have purchased lands of the railroad company to 
which the company by the adjustment is shown to have no legal right is 
identical whether the purchasers are in the indemnity or primary limits. 

The attorney-general evolves from his inner consciousness an 
intent on the part of Congress of which the promoters of the 
act, at least, were not conscious ; and he then expands the 
meaning of the act to correspond, in order that he may confer 
the benefits of this act upon the settler who has in good faith 
bought indemnity lands and is liable to be left empty-handed by 
the readjustment of the railroad grant. The whole of this 
astonishing construction is disposed of by two facts : First, the 
purchaser of indemnity lands purchased what he knew the seller 

1 6 Land Decisions, 272. 
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did not and might never own, and such a purchaser does not 
stand on the same ground as the man who bought what was put 
down on the maps as granted land ; and, in the second place, 
the settler needed no such construction of this law to protect his 
equities ; he was amply protected under existing laws. It has 
been the uniform practice of the General Land office to recog- 
nize the rights of occupancy ; and if a man settles on indemnity 
lands or on a military or Indian reservation, and is not ejected 
for trespass but is allowed to remain till the reserved or with- 
drawn lands are opened to settlement, he may then, within a 
certain reasonable time, enter under the homestead or the pre- 
emption law the quarter-section on which he has made his home. 
How could the chief law officer of the government have forgot- 
ten this ? How could he have assumed that, unless he stretched 
the act of March 3, 1887 over the settlers on indemnity lands, 
they would lose their homes when the lands were thrown open 
to settlement ? It was not the settler who needed this construc- 
tion of the act. It was Mr. Frederick Weyerhauser and his 
associates and other great speculators and lumbermen, who 
were not settlers but great capitalists, and who, when they 
bought indemnity lands of the railroad companies, must be pre- 
sumed to have known what they were buying and what they 
were not buying, — it was these men to whom this construction 
of the act was a necessity. 

But the attorney-general had not yet made the act broad 
enough to meet all the necessities of the land-grant railroads. 
He continued : 

That the selection sold by the railroad company shall have been 
approved is not required by the fifth section, nor that it shall have been 
patented. That the land shall have been approved to the company 
before the purchasers shall be entitled to the benefit of the sixth section 
is not required. ... It was not intended to limit the redress to cases in 
which the railroad could rightfully have sold the lands. The whole 
remedial part was passed with a recognition of the fact that the rail- 
road companies had sold lands to which they had no just claim. ... It 
is not required that the sale by the railroad company shall have been 
made on its part in good faith. 
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Every land-grant act provides that the indemnity lands shall 
be selected by the secretary of the Interior or that the railroad 
selections shall be approved by him. This is, of course, to pre- 
vent the railroad company from taking more indemnity land 
than its losses in place entitle it to. The language of the 
attorney-general above quoted is an explicit declaration that a 
railroad that never lost one acre of its granted lands may sell 
every acre of the indemnity lands (after having them withdrawn 
from sale and settlement by the secretary of the Interior for a 
long term of years), and that the government will validate the 
sales for a dollar and a quarter an acre after the growth of pop- 
ulation and the extension of the lumber business has carried 
the value of the land up to ten, thirty, and even fifty dollars an 
acre. Every acre of indemnity lands that Secretary Lamar 
purported to restore to the public domain in August, 1887, 
might, according to the attorney-general's opinion of Novem- 
ber, 1887, be sold by the railroad companies to their own officers 
or to the lumber companies or to any other speculators, and 
the government would then give patents for #1.25 an acre. 
Where an act of Congress gives a railroad a thousand acres of 
land, an act of the attorney-general gives it twenty-five hundred 
acres. 



III. 

In his letter to the secretary of the Interior of March 14, 
1887, Attorney-General Garland says, in justification of the 
withdrawal from settlement of indemnity lands along the line 
of the Northern Pacific railroad : 

It appears moreover to be in entire harmony with the provisions of 
the land-grant act, which, as already intimated, in effect made a corre- 
sponding withdrawal, and it accords with the practice of the Land 
department in like cases. 

I regret to say that the last statement is true ; the withdrawal 
of indemnity lands does accord with the practice of the Land 
department ; but its entire harmony with the provisions of the 
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land-grant act may be estimated from the fact that the act con- 
tained the following clause : 1 

But the provisions of the act of September, 1841, and the acts amend- 
atory thereof, and of the act entitled, " An act to secure homesteads to 
actual settlers on the public domain," approved May 20, 1862, shall be 
and the same are hereby extended to all other lands on the line of said 
road when surveyed, excepting those hereby granted to said company. 

Could anything be more explicit than this language ? The 
company was to have certain designated sections, and rights of 
selection in certain other sections ; but, for fear that this latter 
might be construed into an exclusion of settlers from the sec- 
tions where the road had only a contingent interest, the act 
expressly extended to them the homestead and pre-emption 
laws. When the Miller case reached Commissioner Sparks he 
decided that the clause I have quoted absolutely forbade the 
withdrawal of indemnity lands, and Secretary Vilas affirmed 
the judgment of Mr. Sparks, and said : 

In my opinion, and it is with great deference that I present it, the 
granting act not only did not authorize a withdrawal of lands in the 
indemnity limits, but forbade it. 

But Attorney-General Garland has officially decided that the 
clause means nothing ; and the practice of the Land office and 
the Interior department has expunged this clause from the 
granting acts. 

But, if the intention of Congress was what it appears to be, 
it may be asked : Why did it submit to the practical repeal of 
its enactments by the General Land office ? Every congress- 
man has so many local interests to look after, so many personal 
errands to run for his constituents, that he rarely has time to 
consider any general legislation except that which has a strong 
political coloring and for which there seems to be a popular 
demand. Now the land questions are of special interest only 
in the territories, which have but a nominal representation in 

1 Which is common to all the land-grant acts, I believe, except the Texas Pacific, 
where the withdrawal of the indemnity lands was prescribed. This grant, by the 
way, was never earned and was ultimately forfeited by Congress. 
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Congress ; and in the thinly settled and not over-wealthy terri- 
tories about the only well-organized centres of influence are the 
land-grant railroads. Not much opposition to the railroad com- 
panies is likely to be found in the territorial newspapers, and it 
is much more convenient for the railroad companies than for the 
settlers to keep agents at Washington; and even the settlers 
might not regard the operations of the railroads as inimical to 
them : the land-grabbing in the territories is a wrong not to the 
people now in the territories, but to the people who will be going 
into the territories next year and the year after and ten years 
hence. These are the parties in interest, and they are now 
living in the states ; and their congressmen do not know or care 
much more about public-land matters than they do about the 
Samoan question. 

Here the matter now rests. In the Guilford Miller case the 
rights of settlers upon what is left of the indemnity lands are 
fully recognized ; but by the friendly assistance of the Interior 
department most of these lands have passed into the possession 
of the railroad companies, or through their possession into that 
of purchasers. The Supreme Court of the United States has 
only begun to decide indemnity-land cases and its policy re- 
garding them has not been fully developed. 

Fred. Perry Powers. 



